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question of his guilt will be determined fairly and by a reliable process. Decisions vindicating rights in this category will be applied retroactively, regardless of the practical consequences of such application. Griffin is such a decision.
The second category consists of those rights which, no matter how precious
to the individual, are not essential to a fair and reliable determination of his
guilt or innocence of a particular crime. These rights, when asserted in criminal
proceedings, serve only to protect the guilty. Decision indicating them will
not automatically be given retroactive application. Such application will be
granted only if -the result will serve some useful purpose and will not unduly
hamper the administration of justice. Escobedo is such a decision.
It is submitted that the standard of retroactivity established by the Court
is sound. It gives the fullest protection to those rights which guard against conviction of innocent persons, but does not carry to an unnecessary extreme the
doctrine that the rights of the guilty must be protected, no matter what the
social cost.
Susan Shadinger Briggs*
* Member, Second Year Class.

LATE FILING OF CRIMINAL APPEALS
In most jurisdictions a convicted defendant irrevocably loses his right of
appellate review if he fails to file a timely notice of appeal.' Compliance with the
time requirement as set forth in the applicable statute or rule of court2 is considered mandatory and necessary to confer jurisdiction on the appellate court 3
The purpose of this note is to discuss the advisability of giving to the appellate
court the discretion to grant relief from a late filing of a notice of appeal, and, if
this is done, what considerations should influence the exercise of its discretion.
A right to appeal from a criminal conviction did not exist at common law4
nor is it guaranteed by the federal constitution. 5 The existence of a right of appeal,
and the circumstances under which it will be allowed, are matters for each state
to determine for itself.6 Therefore, a state may require literal compliance with
all clearly stated statutory requirements, as long as neither the statute nor the
manner of its application is discriminatory against a particular appellant or group
7
of appellants.
'State v. Domini, 391 S.W.2d 206 (Mo. 1965); State v. Kuchmak, 158 Ohio
350, 2109 N.E.2d 284 (1952); 24A C.J.S. Criminal Law § 1711(2) (1962).
Typical statutes setting forth the time requirement are: CAL. R. CT. 31; DEL.
Sup. CT. R. 23; FLA. STAT. § 924.09 (1961); GA. CODE ANN. § 6-803 (1964).
3 E.g., Hood
v. State, 163 So. 2d 893 (Fla. App. 1964); People v. Stottlemeyer,
9 App. Div. 2d 1022, 194 N.Y.S.2d 101 (1959); 24A C.J.S. CriminalLaw § 1711 (1962).
4
Orn=xt, CRuwAL APxms iN AMmawcA 182 (1939).
5 McKane v. Durston, 153 U.S. 684 (1894) (dictum).
6Id. at 688.
7Daniels v. Allen, decided sub nom. Brown v. Allen, 344 U.S. 443, 482-487 (1953).

October, 1965]

NOTES

In California, an automatic appeal is provided by statute for convictions
resulting in the death sentence.8 To initiate an appeal from any other criminal
conviction, a written notice of appeal must be filed with the clerk of the court
wherein the judgment was rendered within ten days after the rendition of such
judgment.9 Until recently this requirement was viewed as mandatory and jurisdictional. Thus a defendant would irrevocably lose his right to appeal' if he failed
to file a notice of appeal within the statutory period, as the appellate court was
powerless to hear a laie appeal." In California, this literal adherence to the time
requirement resulted in cases tainted with harshness and apparent injustice. The
right of appeal was lost where the defendant or his attorney, through neglect or
inadvertance, failed to file a timely notice of appeal.' 2 In one situation the defendant, totally incapacitated by illness, could not possibly file a timely notice;
nevertheless his appeal was dismissed without consideration of the merits.' s
Similar cases may be found in other states which adhere to the general view that
the time requirement is mandatory and jurisdictional. 14 The interpretation given
to the federal rule is likewise one calling for strict compliance with the time
requirement in the rendering of a notice of appeal. 15
Not all jurisdictions refuse to hear belated appeals. These do not consider the
time requirement jurisdictional and allow appellate courts to hear late appeals if
good cause for delay is shown.' 8
"A state may constitutionally hold a criminal appellant to literal compliance with clearly
stated technical requirements for appeal." United States ex rel. Brown v. Smith, 306
F.2d 596, 605 (2d Cir. 1962), cert. denied, 372 U.S. 959 (1963), reversing, 200 F.
Supp. 885 (D. Vt. 1962).
8 CAL. PEN. CODE § 1239.
9 CAL. R. CT. 31(a); CAL. R. CT. 182.
10 The right to appeal is provided by CAL. PEN.

CoDE §§ 1235, 1237.
In re Del Campo, 55 Cal. 2d 816, 13 Cal. Rptr. 192, 361 P.2d 912 (1961).
People v. Lewis, 219 Cal. 410, 27 P.2d 73 (1931).
12People v. Riser, 47 Cal. 2d 594, 305 P.2d 18 (1956) (attorney negligently
failed to file timely notice); People v. Lewis, 219 Cal. 410, 27 P.2d 73 (1931) (attorney
representing two defendants inadvertently left name of one off the notice); People v.
Cox, 120 Cal. App. 2d 246, 260 P.2d 1050 (1953) (public defender failed to file notice
of appeal); In re Watkins, 120 Cal. App. 2d 586, 261 P.2d 786 (1953) (defendant
ignorant of time requirement).
'3 People v. Dawson, 98 Cal. App. 2d 517, 220 P.2d 587 (1950).
14 E.g., Harrell v. State, 239 Ind. 336, 157 N.E.2d 581 (1952) (misunderstanding
between defendant's two attorneys as to which was to fie notice); State v. Leopard,
191 Kan. 581, 382 P.2d 330 (1963) (defendant fied with the clerk but not with the
Attorney General); Lipscomb v. Warden, 223 Md. 640, 162 A.2d 447 (1960) (misunderstanding between defendant and trial counsel).

11

'5 FED. R. Cemn. P. 37(a)(2); United States v. Robinson, 361 U.S. 220 (1960).
But of. Berman v. United States, 378 U.S. 530, 531 (1964) (dissenting opinion in which
four justices vigorously attack the policy of strict adherence to the time limitation in
perfecting an appeal); 48 CAr.n. L. BEv. 333 (1960).
16 State v. Schroeder, 95 Ariz. 255, 389 P.2d 255 (1964) (late filing excused because defendant's attorney was adjudged an alcoholic); State v. Price, 29 S.D. 419,
136 N.W. 1087 (1912) (late filing excused on the ground that counsel was in good
faith attempting to perfect the appeal). But see State v. Frodsham, 139 Mont. 222,
362 P.2d 413 (1961), noted, 23 MoNT. L. Blv. 116 (1961) (appeal dismissed, as the
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Some courts have found a way to circumvent the harsh results of the rule that
'the requirement of a timely filing is jurisdictional. The requirement has been found
to be "waived" by failure of the state to object. 17 Two courts, while refusing to
consider late appeals, have granted habeas corpus as a substitute for the appeal,' 8
even though the general view is that habeas corpus will not lie in such a situation.' 9
Statutes in other states provide relief from the late filing of a notice of appeal only
under certain circumstances. 20
Late Filing in California
California has abandoned the strict jurisdictional view and the appellate court
may now consider a late appeal. Flexibility was attained in two stages-first by
the constructive filing doctrine, and finally by amendment of the rules of court.
The Constructive Filing Doctrine
The first California case granting relief from a late filing in a criminal case was
People v. Slobodion.21 The defendant was in San Quentin. On the fourth day after
judgment was rendered, he deposited a notice of appeal, properly addressed, in
the prison mailbox. Through negligence of the prison officials, it did not arrive
until five days after the expiration of the ten-day statutory period. Basing its
decision on a United States Supreme Court ruling,22 the California Supreme Court
held that the notice of appeal was constructively'filed when placed in the prison
notice of appeal was not filed within the statutory period. But the court nonetheless
felt obliged to consider the merits, as the late flling was the act of a court-appointed
attorney. One wonders what the court would have done if it had found reversible
error.).
17People v. Bematowicz, 413 IM. 181, 108 N.E.2d 479 (1952), cert. denied, 345
U.S. 928 (1953) (statute limiting time within which review may be taken does not
affect -the jurisdiction of the reviewing court); State v. Broyles, 317 Mo. 284, 295 S.W.
550 (1927) (appellant not required to show good cause for the delay when the
Attorney General fails to file a motion to dismiss the appeal).
18 State ex rel. Ervin v. State, 160 So. 2d 518 (Fla. 1964). The court dismissed
the appeal, as the notice was not received within the statutory period, but allowed the

appellant to apply to the respondent court for relief by way of habeas corpus because
the appellant had done everything in his power to file a timely notice. The appellants
petition for habeas corpus was granted and the appellant discharged from custody,
Hooper v. Wainwright 168 So. 2d 590 (Fla. App. 1964). Ex Parte Caldwell, 383

S.W.2d 587 (Tex. Crim. App. 1964). The court dismissed the appeal, Caldwell v.
State, 383 S.W.2d 590 (Tex. Crim. App. 1964), but at the same time granted habeas
corpus and a new trial as the death penalty had been imposed and the failure to file

timely notice was attributable to the inexperience of defendant's court-appointed
atttomey.
' 9 In re Connor, 16 Cal. 2d 701, 705, 108 P.2d 10, 13 (1940); People v. Harrison,
192 Misc. 599, 66 N.Y.S.2d 31 (Kings Co. Ct. 1946).
20 ILL. ANx. STAT. ch. 38 § 121-4 (Smith-Hurd 1963) (relief up to fourteen months
after judgment if appellant can show he was not guilty of culpable negligence in the
late filing); MicH. STAT. Am . § 1102 (1954) (relief for good cause shown); N.H.
1Ev. STAT. ANN. §§ 508:7, 599:1 (1955) (relief for good cause shown).
2130 Cal. 2d 362, 181 P.2d 868 (1947):
22
Cochran v. Kansas, 316 U.S. 255 (1942), which held that suppression of

prisoner's appeal papers by prison officials during the period for perfection constitutes
a denial of equal protection.
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mailbox, since it had been deposited for mailing in time for it to reach the court23
house, under normal circumstances, within the period.
If the tardiness of a late notice of appeal can be directly attributed to negligence or suppression of the notice by a prison or other state official charged with
the administration of justice, the notice is deemed to be constructively filed within
the statutory period. 24 The burden of establishing these facts is on the appellant.2 5
Initially, under the constructive filing doctrine, a prisoner took the risk of
possible non-delivery of the notice of appeal caused by a failure in the federal
27
mail system. 26 However, the California Supreme Court later reversed this.
The rationale was that a prisoner's only access to the clerk of the superior court
was through the mails, whereas one not incarcerated has the opportunity of
28
delivering his notice in person to the courthouse
Finally, despite earlier implications to the contrary,2

a prisoner's notice of

appeal was held to be constructively filed if, by the last day for filing with the
clerk, a prisoner handed his notice of appeal, properly addressed, to the prison
official designated by prison regulations.30 The court reasoned that, if the prisoner
had to deposit the notice with the prison official in time for it to reach the office
of the clerk by mail, he would be deprived of a day or two, depending on normal
mail service, of the time available to one not incarcerated.3 1
28 30 Cal. 2d at 367, 181 P.2d at 872.
24
People v. Head, 46 Cal. 2d 886, 299 P.2d 872 (1956) (appellant told by prison
official that his appeal would be taken care of); People v. Wise, 199 Cal. App. 2d 57,
18 Cal. Rptr. 343 (1962) (negligence of prison official); People v. Howard, 166 Cal.
App. 2d 638, 334 P.2d 105 (1959) (negligence attributable to prison official); People
v. Kitchens, 164 Cal. App. 2d 529, 331 P.2d 127 (1958) (delay attributed to prison
official); People v. Rascon, 128 Cal. App. 2d 118, 274 P.2d 889 (1954) (prison sociologist failed to mail a notice of appeal); People v. Calloway, 127 Cal. App. 2d 504, 274
P.2d 497 (1954) (prison advisory counsel failed to perfect appeal as promised).
25People v. Ferrel, 198 Cal. App. 2d 731, 17 Cal. Rptr. 896 (1961); People v.
Ayala, 148 Cal. App. 2d 760, 307 P.2d 418 (1957); People v. Cato, 136 Cal. App. 2d
503, 289 P.2d 119 (1955).
26People v. Slobodion, 30 Cal. 2d 362, 367, 181 P.2d 868, 871 (1947) (dictum);
People
v. Martiz, 130 Cal. App. 2d 602, 605, 279 P.2d 568, 569 (1955).
27
In re Gonsalves, 48 Cal. 2d 638, 311 P.2d 483 (1957), disapproving People v.
Martiz, supra note 26.
28In re Gonsalves, 48 Cal. 2d 638, 646, 311 P.2d 483, 489 (1957).
29 The earlier cases held that the filing was timely if the appellant placed the notice
of appeal in the hands of the proper prison official within such time that it could be
mailed to the clerk's office and reach that office before the ten-day period had elapsed.
People v. Tenney, 162 Cal. App. 2d 458, 328 P.2d 254 (1958); People v. Aresen, 91
Cal. App. 2d 26, 204 P.2d 389 (1949); People v. Slobodion, 30 Cal. 2d 362, 181 P.2d
868 (1947).
sOPeople v. Dailey, 175 Cal. App. 2d 101, 345 P.2d 558 (1959). Although the
court states that this is the first case to consider squarely the question of effectiveness of
filing with prison authorities on the tenth day (id. at 104, 345 P.2d at 560), People v.
Kirk, 109 Cal. App. 2d 203, 240 P.2d 630 (1952), had held, on identical facts, that the
notice of appeal was not constructively filed.
3
1 People v. Dailey, supra note 31, at 104, 345 P.2d at 560; cf. Fallen v. United
States, 378 U.S. 139, 144-45 (1964) (concurring opinion in which four justices advocate
that the same interpretation given to FED. B. Cium. P. 37(a) (2)).
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As the constructive filing doctrine stands today, an incarcerated prisoner
has until the tenth day to deliver his notice of appeal to the proper prison official, and he does not assume the risk of nondelivery caused by a failure in the
82
mail system.
.California Rules'of Court, Rule 31 (a).83
Prior to the 1959 and 1961 amendments to the California Rules of Court,
Rule 31 (a), the only exception to the rigid time requirement for filing a notice
of appeal was the constructive filing doctrine. In all other cases involving a
later filing, the appeal was dismissed. 4 Now the view that the time requirement
is mandatory and jurisdictional has been abrogated by the amended rule,35
and an appellant may petition the district court of appeals3 6 for relief from a
late filing.
The initial casess interpreting the amended rule dealt with situations in
which appellant's counsel failed to file a timely appeal because of either negligence or a misunderstanding with appellant.37 The California Supreme Court
granted relief on two grounds. First, the rule itself does not specify upon what
grounds the appellate court can grant relief from a late filing.38 The court
held that the rule should be liberally construed to avoid the loss of the right to
appeal. 89 Second, there exists a break in the continuity of representation by
counsel during the critical period in which the notice of appeal must be filed.40
82

People v. Mauldin, 181 Cal. App. 2d 184, 5 Cal. Rptr. 243 (1960); People v.
Shapiro, 180 Cal. App. 2d 714 n.1; 4 Cal. Rptr. 798 n.1 (1960); People v. Flores, 177
Cal. App. 2d 610, 2 Cal. Rptr. 363 (1960).
33 The Judicial Council has the authority to adopt or amend rules of practice or procedure in the taking of an appeal in all criminal cases. CAL. CoNsT. art. 6, § la; CAL.
PmN. CoDE § 1247(k).
34 People v. Riser, 47 Cal. 2d 594, 305 P.2d 18 (1956); People v. Ferrel, 198 Cal.
App. 2d 731, 17 Cal. Rptr. 896 (1961).
35 People v. Casillas, 61 Cal. 2d 344, 346, 38 Cal. Rptr. 721 722, 392 P.2d 521, 522
(1964).
86 The appellate department of a superior court cannot grant relief from a late filing
from a conviction in a municipal or justice court. CAL. R. Cr. 182.
37 E.g., People v. Krebs, 62 Cal. 2d 584, 43 Cal. Rptr. 331, 400 P.2d 323 (1965);
In re Notz, 62 Cal. 2d 423, 42 Cal. Rptr. 321, 398 P.2d 593 (1965); People v. Diehl,
62 Cal. 2d 114, 41 Cal. Rptr. 281, 396 P.2d 697 (1964); People v. Casillas, 61 Cal. 2d
344, 38 Cal. Rptr. 721, 392 P.2d 521 (1964).
88 "Whenever a notice of appeal is received by the clerk of the superior court after
the expiration of the period prescribed for filing such notice, the clerk shall mark it
'Received (date) but not filed' and advise the party seeking to file the notice that it was
received but not filed because the period for filing notice of appeal had elapsed and that
he may petition the reviewing court for relief by verified statement or declaration under
penalty of perjury, setting forth the date of the order or judgment from which the party
seeks to appeal, the steps which the party took to file his notice of appeal on time, and
any other information which has, or which the party believes has, a bearing upon the
circumstances which caused the notice of appeal to arrive late." CAL. B. CT. 31(a).
3
9People v. Casillas, 61 Cal. 2d 344, 346, 38 Cal. Rptr. 721, 722, 392 P.2d 521,

522 (1964).
40 Hardy v. United States, 375 U.S. 277, 282 (1964) (separate opinion by Goldberg,
J.); U.S. Air'Y GnN. Comm., REPORT ON PovEB.TY AN A INIsTrmTIONo OF FEDEaAL
FnnaAL CmrNAL JusncE 100 (1963).
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The California court pointed out that a court-appointed attorney will often withdraw from a case after conviction and sentence, and a California appellate
court does not appoint counsel for appeal until the notice of appeal is filed.
Thus, during the vital ten-day period, the defendant may be without counsel. 41.
As he has a constitutional right to counsel for trial42 and appeal, 43 the California
Supreme Court, realizing a serious constitutional question was at issue, decided
that a defendant was entitled to legal protection during that hiatus in the form
44
of relief from a late filing.
The guideline established by the California Supreme Court is that "where
there is a request to appeal within the 10 day period and a promise of the
attorney to do so, or where there is such a promise but no such request, or
where there is such a request but no such promise . . . the defendant is en-

titled to relief." 45 However, this guideline does not limit an appellate court's
power to grant relief to those situations. The amended rule permits an appellate
court to grant relief at its discretion, and it is reasonable to assume that relief
would be granted in any situation in which the defendant was not guilty of
culpable negligence in the late filing and where injustice could result if the
appeal were not heard.
Thus far relief has been granted in cases where the delay in filing notice of

appeal has been seven 46 and even ten months 47 after the expiration of the filing
period. Even when the petitioner did not honestly believe his attorney was
going to file a notice of appeal, relief was granted 48 on the theory that once a
client has expressed to counsel his desire to appeal, the attorney becomes duty
bound to file notice, explain the proper procedure for filing, or secure new
counsel.4 9

Conclusion
Because there exists a break in the continuity of representation of an indigent
during the critical period in which the notice of appeal must be filed, the nonindigent has an advantage in perfecting an appeal. He is generally free on
appeal bond immediately after conviction and sentence and, through the normal
diligence of his retained attorney, his notice of appeal is filed within the statutory
period.5 0 Thus he can receive appellate review almost as a matter of course.
On the other hand, an indigent is often without aid of counsel during this
period; his assigned counsel often does not consider it part of his obligation to
advise the client of his right to appeal or to assist him in perfecting that right.
41 People v. Tucker, 61 Cal. 2d 828, 832, 40 Cal. Rptr. 609, 611, 395 P.2d 449, 451
(1964).
42U.S. CoNsT. amends. VI, XIV, § 1; Gideon v. Wainwright, 372 U.S. 335 (1963).
48 U.S. CoNsT. amends. VI, XIV, § 1; Douglas v. California, 372 U.S. 353 (1963).
44
People v. Tucker, 61 Cal. 2d 828, 832, 40 Cal. Rptr. 609, 611, 395 P.2d 449, 451
(1964).
4
5 People v. Curry, 62 Cal. 2d 207, 211, 42 Cal. Rptr. 17, 19, 397 P.2d 1009, 1010
(1965).
46 People v. Johnson, 61 Cal. 2d 843, 40 Cal. Rptr. 708, 395 P.2d 668 (1964).
47 People v. Curry, 62 Cal. 2d 207, 42 Cal. Rptr. 17, 397 P.2d 1009 (1965).
48 People v. Collier, 62 Cal. 2d 543, 43 Cal. Rptr. 1, 399 P.2d 569 (1965).
49 Id. at 546, 43 Cal. Rptr. at 3, 399 P.2d at 571.
5
0Hardy v. United States, 375 U.S. 277, 283 (1964).
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Ignorant of the requirement of filing a timely notice of appeal, the indigent
often irrevocably loses his right of appellate review. 51
Denial of counsel during this critical period presents an interesting constitutional problem. A strong argument can be made that a defendant's rights under
the sixth and fourteenth amendments are violated when he loses his opportunity
for appellate review because he was denied aid of counsel during the period
allowed for perfection of the appeal. As a defendant has a constitutional right
to counsel during trialr2 and appeal, 58 it seems logical that in situations where the
defendant has a right of appeal, he should have aid of counsel to insure that
that right is not lost.
California, by allowing relief from a late filing of a notice of appeal, protects the indigent's right of appeal. The only shortcoming to this approach is
that an appellate court could conceivably hear an appeal many years after
conviction. Such a situation might, as suggested by a recent California case,54
result in an appellant deciding to appeal only after a more favorable law would
be applied to his appeal. Allowing this maneuvering would be contrary to an
effective administration of criminal justice.
The remedy for this shortcoming is to guarantee the defendant aid of
counsel during the critical period in which the notice of appeal must be filed.
This could be accomplished by a statutory enactment expanding the duties
of a court-appointed attorney to include: (1) advising the defendant as to his
right of appeal; (2) explaining the procedure in filing a notice of appeal; and
(3) if requested, filing the notice. As the appellate court would still appoint
new counsel if an appeal were taken, the added burden on a court-appointed
attorney would not be great-the filing of a notice of appeal is a simple mechanical task. If the defendant had aid of counsel immediately after conviction
to advise him of his right of appeal and the procedure in perfecting that right,
there would be fewer instances justifying discretional relief under Rule 31(a).
Thus, the danger of having to hear an appeal many years after conviction
would be diminished if not eliminated.
The United States Supreme Court should reevaluate its position demanding
strict adherence to the time requirement set forth by the federal rules for the
perfection of an appeal; states in which there also exists the hiatus in aid of
counsel should do likewise. Adopting a rule similar to California Rules of Court,
Rule 31(a) and attempting to provide aid of counsel during the period in
which the notice of appeal must be filed, is a desirable approach. In this manner
these jurisdictions can eliminate the harshness that results from the strict adherence to the time limitation and can insure that all defendants can enjoy
the opportunity for appellate review.
Peter Z. Michael*

1 Id. at 284. ATr'y GEN. COMm., EPorT ON PovEaTy AND THE ADMINISmATIoN oF
FEDEnAL CUmANAL JUST CE 100 (1963).
52 U.S. CoNsT. amends. VI, XIV, § 1; Gideon v. Wainwright, 372 U.S. 335 (1963).
CONST. amends. VI, XIV, § 1; Douglas v. California, 372 U.S. 353 (1963).
54 People v. Madrid, 62 Cal. 2d 602, 43 Cal. Rptr. 638, 400 P.2d 750 (1965).
* Member, Second Year Class.
53U.S.

